
EX PARTE OR LATE FILeD

HOGAN & HARTsoN

LINDA L. OLIVE"
COUNSEL

DIUCT DIAL (202) 1131-8527

BY HAND DELNERY

L.L.P.

ClOUJMBIA SQUARE
!1M 1lI1JITEENTH STIlU:T NW

WASHINGroN DC 2OOlM-l109

(101) UI-!IllOO
June 22, 1995

DOC!<ET FILE COpy ORIGINAL

RECEIVED
U1122_

..

Mr. William F. Caton
Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: Notice of Ex Parte Communication in CC
Docket No. 94-1 and RM-8614

Dear Mr. Caton:

On June 21,1995, on behalf of WorldCom, Inc., d/bla
LDDS WorldCom 11, Peter A. Rohrbach and I of Hogan and Hartson
met with A. Richard Metzger, Jr., Deputy Bureau Chief, Common
Carrier Bureau, to discuss the referenced proceedings. The purpose of
the meeting was to discuss the points made in WilTel's comments and
reply comments and in LDDS's February 8, 1995, ex parte comments
in CC Docket 94-1 and to discuss the points made in LDDS's
April 10, 1995, response in RM-8614. The attached handout was also
used in our discussion.

I have hereby submitted two copies of this notice for each
of the referenced proceedings to the Secretary, as required by the

11 LDDS Communications, Inc., recently changed its corporate
name to WorldCom, Inc., and will do business under the name LDDS
WorldCom.
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Commission's rules. This filing is submitted today because of the late
hour of yesterday's meeting. Please return a date-stamped copy of the
enclosed (copy provided).

Please contact the undersigned if you have any questions.

Respectfully submitted,

Linda L. Oliver
Counsel for
WorldCom, Inc.,
d/b/a LDDS WorldCom

Enclosures

cc: A. Richard Metzger, Esq.
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EX PARTE PRESENTATION OF
LDDS WORLDCOM

LEC PRICE CAPS FURTHER NOTICE
CC DOCKET NO. 94-1

JUNE 21, 1996



Qm-BtlONS TBAT SHOULD • INCLUDED IN THE
PIlICE CAP :JI'tJKTImll NOTICE

A. GeMral '"pM

• 'd""'r-'PS1e red #0', Bow tioa ill the pricinr of
wIlGl.... mputs to CD I ,litera (.ee••, cticm, IGCJP8, etc.) differ from
cli8crimiaatioD in 1M pzic:iBc ..nail to .duen? Should price cap
replatiOD di8t:iDpWl between the two? Should more striDpnt regulation
apply to wholesale ....?

• BlOC~tn. How.d woulcl iaterLATA _try by the ItBOCs inereue the
inceDtives for di8cziIBa.tioB iD ace••• pric:inc? How should that be dealt with
<a> in the replatiOD ofwholelale ued by RBOC competitors?; (b) in the
regulation of retail RBOC intenDa:hanp ?

• Imp_ afSwa;rap-. Does the trauia- to a coapetiGve
telecommUDicatiou _\Voam_t requin new arcIa ill additiOD to chanps
to price cap replatioll? Por ...ple, ....wi., aep"GOD of ItBOC retaillonr
diataDce .... is required, should m&r.t price cap rules apply to the
wholesale interconnedioa _d .ce... ra" of the oriIinal subsidiary than to the
retail!ong distaDce rates of the new separated entity?

• BeI-,thiD to Teal C 7.n-. How will the PeC'. price cap rules intersect
with attemptl to create loeal coapetitioa? To the extent th.t wholesale LEC
network facilitiea wiD be ued by competitors to provide local service, bow will
the FCC's regulation of those facilities for interstate access be harmonized with
state regulation?

• Dieing- hem n 1wI~ ..so....... The local service provider will
retain bottleneck power ewer ace.IS to its CUItomer required. by other vendors
such as lon, ttiataace ca.pmiea. How shMl1cl tWa problem be reflected in price
cap consideratiou for LECs? How should the CommiMion treat the market
power ofnew LECs ewer access to their developing customer bases?

• '!tip! ofcmm.'·U-. At the moat paerallevel, bow will local network
competitiOD deve1ap? When will it 11'0'91 first? What elements will preaent
continuing market power problems? '~"-



B. Pd- ea. ' ....e I ....

• What protections apiDat diacriJDiDation can be built into the price cap plan?

• How can inereuecl Pric:iDc flexibiJity be iJaplem_ted so as to minimize the risk
of ctiacriminatory and anticompetitive priciDr?

• Should the Ccw-_OIl acIopt _enl.aideu•• for evaluatinr the allocation of
shand network C08t8 ad overIaeadI for ace••• 88l"ricea (8imilar to those it has
adopted in its review of expanded interconDection and video dialtone tariffs)?

• Should the new .me. test be m.ocIifled to pard. apinst ctiacriminatory pricing
of new services vis-a-vis emtinr services?

• How should the C...iMion eaaure DODm.:n.iaation in going-forward rates
(after the new servicee test has befn satisfied)?

• Should exiBtiDr ace•• rates be reviewed wi. diacriJDiDation conC81'D.8 in mind?
Ifnot, what other tools should be used to addrus ctiacrimination in preexistinr
LEC rates?

• What is the relatioD-ip betw... price cap eb.... and overall "access reform"?
How much c:liacreti0il should LECs be riven in this process, and how will it
impact 'ctiacrimination concerns?
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BACKGROUND
I. LEC PUCE CAPS PmNCIPALLY ADD__ OVERALL BATE LEVEL

PBOBLDIS - - NOT DISCBDONATION

• The price cap bud aad hMbt .,.... wu clriped for AT"T, whose ability to
dialc:ri8UDate U e.••ired by tile exiaeDce alhuadreds of IXC competitors,
inc1udiDC both faciliti..bued carriers and reeellers.

• Price caps were ..pi, Uaported into LEe replation, widlout extensive
consideration of why dUcrimination concems are more mpi6cant in the access
sphere.

• But dUcriminatioa is a pnblem in the acceu market. Failure to protect apinst
access dUcrimination can have serious conaequeDcea for competition in other
retail markets:

(a) Dilerimiaatjoa ia 8COI- I. morI ."."""., to competition.
.

Access is the primary iapat to a PlORet (loDe diM_ce), 80 dUcrimination amonc
pUJChaaers of the acel•• pJeduct .aterian, impacta their reepective ability to
compete. Outside ofl... cliltace, there are virtually DO induatries where a
monopoliat provider applies _ input that constitutes approximately 40% of the
cost of the final product.

In contrast, discriminatioa _Oil( cutoIIIers ofIonr diataDce services is less
damqinr to society bees..10111 di8tuce u virtuany Dever the principal operating
cost in an industry, so such discriminatioD is not competitively significant.

(b) Diacrimiaatioa ill acceu it beeomi., molY dqn.eroUf.

• LECs (and in the future perhaps RBOCa) compete with those who depend upon
access to their localloopa, and for the most part other elements of the local
network.

• Because 8CCI!J88 is a wIlaleule input for dowutream retail services, access price '~"

discrimination has COIDpetitive consequences.

• Insofar as flaws in price cap replatiOD leave RBOCs free to dUcriminate, they
are a key reuon Dot to modify the MFJ.
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• In a fther world aD e¥8 peater amouat arLEe C88t8 relate to use ofcommon
network plant and overhead, costs that can be shifted in a discriminatory
fashion.

• In a world ofiIlcipat COBlpetitioD, LECa 1laYe iDcnued incentives to
discriminate apiDat those customers with the fewest competitive altematives.

•
• The CommiMioD'. oaacerll for tti8cri-j••timl ill the recovery ofcommon costs

ad overheads -- ftich it hu made clear in COIlIlection with expanded
inte:reonnecQon ad video dialtoDe -- :is abo critical in coDDecUon with access
pricing.

(cl) Access OOIDMtltioa .iJ1..YI prnenlMKrimin.4tion.

• Until coapetitioa has deftIGped iD every ace•• product and pocraphic market,
the LEC. will have the iDceDtive aDd aIDlity to recover the shared ad common
costs of the network, ad overheads, from those services that are less
competitive. .

• Competition for tandem-switched tr8ll8J)Ort remaiDB virtuaDy nonexistent.

• The Commjssion therefore cmnot rely on competition to prevent discrimination.

(e) Local _nioe 0 ..mio. is not tile _me thine as access
~

• For tWUIlple, even if. LEC loees 5% ar ita local customer base to a new local
service provider, it will still have bottleneck control over access to the 95% of
customers that remain with the LEC.

• ConV81'le1y, IXC. uti odutn will be jut u dlpeacleDt u before on access to the
LEC customers. fte OIIIy dift'erence is ••t DOW they also will be dependent on
the new local service provider to reach the rest of the local customer market.

• TIle new local service providers also will be dependent upon the traditional LEC"~'
ill their market.

• Aa a realt, price cap ell.... caDDot he .vaby local881'Vice competition III[

•. LECs will have dominant market poweriD the wholesale access market for
the foreseeable future.



D. THE COIOllMlON MUST ADDaR8S DISCRDONATION UNDER LEe
PRICE CAP IlEGULAftON

In tile Purther Notice, the ec-.i_oa _ould .. for propoaals to address price
ctilcrimiaatioD within the COIltext ofprice ClIP nplatioa. Such proposals might
iDdude the fonowiDl, which LDDS WorldCom 11 supports:

1. S...........·: PI'ice alp b__ ....Hada a10De are not sufllcient to
prevent di.ec:riJDinaa-. 'ftae ec--i..iOllIlaould re-•••••• LEC rate re1atiouhips
aad couitier ••uune ... sa price iDclexiDlllCI'a. b.... to curb the LECs'
ability to di8cri:minate in dae future. The Cc-wileiOll should also consider other
access charge chances that would move access pricing closer to cost..

2. '11ae New SmicM 1Mt: The current teet pvea the LECs broad latitude to
eneaP in stratePc and diecriaiDatory Pric:iDI. It 8ets a floor to prevent predatory
pricing, but does not adequately acldrees the LECs' abmty and incentive to
di8crimiDate in the recovery ofnetwork overheads.

The Commission should PI'OpCJ8e the adoption ofpro-competitive pricing principles
to evaluate new and restructured LEe services:

• Prospective (not historical) COIt8 should be used.

• Direct costs for an services should be determined using a long-run incremental
cost approach.

• Uniform overhead alloeations acroeI all price cap IerVices should be required
(except as justified by LECs on a cue-by-caae basis).

• Other 'common costs or subsidy amounts should be recovered on a
nondiacriminatory basis across an services.

• LECs should be pven additional pricing flexibility only ifprice indexing is in
place.

Each of these principles is neceaaary; failure to adopt anyone would leave a large
loophole for di8crimiDation. ",

11 WilTel, Inc., di.-.d these propoaals at 1etth in its COIDlDents filed in the
LEC price cap review proceeding. LDDS WorldCom acquired WilTel early in 1995.
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